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OverviewOverview

Law of guardianshipLaw of guardianship
Historical background; equity; statute; Historical background; equity; statute; 
common lawcommon law
Exercise of authority by guardianExercise of authority by guardian

DutiesDuties
Bases of decision makingBases of decision making
Limits on authorityLimits on authority
Case examples re exercise of authorityCase examples re exercise of authority

AGTA AGTA 
Some potential issuesSome potential issues

Historical BackgroundHistorical Background

Court’s jurisdiction over mentally Court’s jurisdiction over mentally 
incompetentincompetent

Parens patriaeParens patriae
UnlimitedUnlimitedUnlimitedUnlimited
ExtantExtant

Law of equity Law of equity –– fiduciary dutyfiduciary duty
Certain relationships have been Certain relationships have been 
characterized as fiduciary by the courtscharacterized as fiduciary by the courts
Guardian Guardian –– ward is one of thoseward is one of those
D t t t ith t t d f ith dD t t t ith t t d f ith dDuty to act with utmost good faith and Duty to act with utmost good faith and 
loyaltyloyalty
Duty to act in best interests of dependentDuty to act in best interests of dependent
Law of equity (not common law)Law of equity (not common law)

Duties of guardians in Duties of guardians in 
legislationlegislation

Additional duties have been set out by Additional duties have been set out by 
government in legislationgovernment in legislation
What does legislation say re duty of What does legislation say re duty of 
guardian visguardian vis àà vis dependent person?vis dependent person?guardian visguardian vis--àà--vis dependent person?vis dependent person?

How WAS a guardian to How WAS a guardian to 
exercise his/her authority?exercise his/her authority?

Dependent Adults ActDependent Adults Act
s. 19(1) A guardian shall exercise the guardian’s s. 19(1) A guardian shall exercise the guardian’s 
power and authoritypower and authority
(a) in the best interests of the dependent adult,(a) in the best interests of the dependent adult,
(b) in such a way as to encourage the dependent (b) in such a way as to encourage the dependent 
adult to become capable of caring for himself or adult to become capable of caring for himself or 
herself and of making reasonable judgments in herself and of making reasonable judgments in 
respect of matters relating to his or her person, andrespect of matters relating to his or her person, and
(c) in the least restrictive manner possible(c) in the least restrictive manner possible
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How IS a guardian to exercise How IS a guardian to exercise 
his/her authority?his/her authority?

AGTAAGTA
S. 35(1) A guardian shall exercise the guardian’s S. 35(1) A guardian shall exercise the guardian’s 
authority authority 

(a)(a) In the represented adult’s best interests,In the represented adult’s best interests,
DiligentlyDiligently(b)(b) Diligently,Diligently,

(c)(c) In good faith,In good faith,
(d)(d) In a way that encourages the represented adult to In a way that encourages the represented adult to 

become, to the extent possible, capable of caring for become, to the extent possible, capable of caring for 
himself or herself and of making decisions in respect of himself or herself and of making decisions in respect of 
matters relating to his or her person, andmatters relating to his or her person, and

(e)(e) In the least intrusive and least restrictive manner that, in In the least intrusive and least restrictive manner that, in 
the opinion of the guardian, is likely to be effectivethe opinion of the guardian, is likely to be effective

Additional duties under AGTAAdditional duties under AGTA

Guardian must inform adult of guardian’s Guardian must inform adult of guardian’s 
authority; and must inform adult of authority; and must inform adult of 
important decisions made by the guardian important decisions made by the guardian 
(s. 35(4)(5))(s. 35(4)(5))
What limits exist?What limits exist?

Guardian must follow any clear and relevant Guardian must follow any clear and relevant 
instructions in a personal directive (s. 35(2))instructions in a personal directive (s. 35(2))
Guardian must comply with any conditions, Guardian must comply with any conditions, 
limits or requirements set out in order (s. limits or requirements set out in order (s. 
35(3))35(3))

Case examples of exercise of Case examples of exercise of 
guardianship authorityguardianship authority

Insertion of feeding tubeInsertion of feeding tube
Elderly woman with early Elderly woman with early -- moderate stage of moderate stage of 
dementia; dementia; 
Showing further signs of deterioration;Showing further signs of deterioration;
3 children appointed decision3 children appointed decision--makers BUT they aremakers BUT they are3 children appointed decision3 children appointed decision makers BUT they are makers BUT they are 
deferring to Dad; deferring to Dad; 
Husband/Dad insisting on insertion of feeding tubeHusband/Dad insisting on insertion of feeding tube
Woman doesn’t want feeding tube insertedWoman doesn’t want feeding tube inserted
Health care team doesn’t think it should be insertedHealth care team doesn’t think it should be inserted
Health care team concerned about past history of Health care team concerned about past history of 
abuseabuse

Can/must 3Can/must 3rdrd parties challenge parties challenge 
decision of guardian?decision of guardian?

Assessment of capacity of womanAssessment of capacity of woman
application to court based on decisionapplication to court based on decision--makers makers 
not exercising authority in accordance with their not exercising authority in accordance with their 
dutiesduties
AND/OR a complaint made to a complaints AND/OR a complaint made to a complaints 
officer if reason to believe that guardian failing officer if reason to believe that guardian failing 
to comply with order or duties, and failure is to comply with order or duties, and failure is 
likely to cause harm to the physical or mental likely to cause harm to the physical or mental 
health of the adulthealth of the adult
PG may make application to court for temporary PG may make application to court for temporary 
protectionprotection

Case example re sterilizationCase example re sterilization

Guardians may have authority to make Guardians may have authority to make 
health care decisionshealth care decisions

One limit in AGTA: “health care” does NOT One limit in AGTA: “health care” does NOT 
include “sterilization that is not medicallyinclude “sterilization that is not medicallyinclude sterilization that is not medically include sterilization that is not medically 
necessary to protect health”necessary to protect health”
Case of Re Eve (1986) (SCC)Case of Re Eve (1986) (SCC)
Has been criticized Has been criticized –– but essentially enshrined but essentially enshrined 
in AGTAin AGTA
A change from the DAAA change from the DAA

Some related issues Some related issues -- what what 
about birth control?about birth control?

AGTA seems clear that many birth control AGTA seems clear that many birth control 
methods could be consented to as long as methods could be consented to as long as 
basis of decision is best interests of the basis of decision is best interests of the 
adultadultadultadult
Case law in Alberta appears to support Case law in Alberta appears to support 
this: this: C.M.L (Re)C.M.L (Re)
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Guardian and adult disagree?Guardian and adult disagree?

“Abortion and Capacity to Consent” “Abortion and Capacity to Consent” Sobsey, Sobsey, 
Leier and Bailey for Royal College of Physicians and Surgeons of CanadaLeier and Bailey for Royal College of Physicians and Surgeons of Canada

Guardian wants abortion; adult does notGuardian wants abortion; adult does not
AGTA: as long as guardian has authorityAGTA: as long as guardian has authorityAGTA: as long as guardian has authority AGTA: as long as guardian has authority 
to make this decision, it is the guardian’s to make this decision, it is the guardian’s 
decision to make. Must make decision in decision to make. Must make decision in 
accordance with duties discussedaccordance with duties discussed

Refusal by adult to comply with Refusal by adult to comply with 
decision of guardiandecision of guardian

Guardian may apply to court for order Guardian may apply to court for order 
where adult failing or refusing to comply where adult failing or refusing to comply 
(or another person obstructing)(or another person obstructing)

IF “there would be a serious risk to the health IF “there would be a serious risk to the health 
or safety of the represented adult if the or safety of the represented adult if the 
decision were not given effect”decision were not given effect”
Court may make any order necessary Court may make any order necessary ––
including authorizing police to assistincluding authorizing police to assist

Guardian may apply to court for advice, Guardian may apply to court for advice, 
directiondirection

Adult seeking a treatment that Adult seeking a treatment that 
guardian has declined?guardian has declined?

Back to points already coveredBack to points already covered
Grounds to review guardian?Grounds to review guardian?
If not, guardian’s decision rules the dayIf not, guardian’s decision rules the day

When should one consider a When should one consider a 
guardianship application?guardianship application?

And is legal advice necessary? When?And is legal advice necessary? When?
88 year old woman found unconscious at 88 year old woman found unconscious at 
homehome——home grossly uncared forhome grossly uncared for——has lost has lost 
weight (failure to eat well?), not practicing many weight (failure to eat well?), not practicing many g ( ), p g yg ( ), p g y
aspects of personal hygiene; admitted to aspects of personal hygiene; admitted to 
hospital; once stabilized hospital; once stabilized –– insisting on returning insisting on returning 
homehome
respect for autonomy important; incapacity not respect for autonomy important; incapacity not 
necessarily indicated; but concernnecessarily indicated; but concern

Court will appoint guardian…Court will appoint guardian…

Adult lacks capacityAdult lacks capacity
Less intrusive measures tried/considered and Less intrusive measures tried/considered and 
have not been/likely not to be effective ANDhave not been/likely not to be effective AND
In best interests of adultIn best interests of adultIn best interests of adultIn best interests of adult
Part of consideration of best interests:Part of consideration of best interests:

Whether lack of capacity likely to expose the adult to Whether lack of capacity likely to expose the adult to 
harmharm
Whether appointment likely to produce benefits that Whether appointment likely to produce benefits that 
will outweigh adverse consequences for adultwill outweigh adverse consequences for adult

Adult refuses capacity assessment Adult refuses capacity assessment 
related to guardianship application?related to guardianship application?

A patient refuses a capacity assessmentA patient refuses a capacity assessment——what what 
do you do?do you do?

Presumption of capacityPresumption of capacity
Right to refuseRight to refuse
Must inform adult of nature/purpose of assessmentMust inform adult of nature/purpose of assessmentMust inform adult of nature/purpose of assessment, Must inform adult of nature/purpose of assessment, 
right to refuse, and potential implications, etcright to refuse, and potential implications, etc
Assessor can only go ahead with informed consent Assessor can only go ahead with informed consent 
OR if apparent lack of capacity and in best interestsOR if apparent lack of capacity and in best interests
Court may order assessmentCourt may order assessment
Court may make finding on capacityCourt may make finding on capacity
CharterCharter challenge??challenge??
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Refusal of capacity assessment Refusal of capacity assessment 
re specific decisionre specific decision

Adult may lack capacity? hcp can assess capacityAdult may lack capacity? hcp can assess capacity
Must inform of right to refuse and likely effect refusal Must inform of right to refuse and likely effect refusal 
would have on ability to provide health carewould have on ability to provide health care
What effect???? A presumptionWhat effect???? A presumptionWhat effect???? A presumptionWhat effect???? A presumption
Informed consent requirements here as wellInformed consent requirements here as well

Assessment = lack of capacity? May ask Assessment = lack of capacity? May ask 
“nearest relative” to make decision“nearest relative” to make decision
Must inform adult of this; that they have right to Must inform adult of this; that they have right to 
request capacity assessor; that they have right request capacity assessor; that they have right 
to apply for review of assessment done by hcpto apply for review of assessment done by hcp

Other issues re specific dOther issues re specific d--makingmaking

No more 2 physician/dentist OK for “essential No more 2 physician/dentist OK for “essential 
treatment”treatment”
Eldest of:Eldest of:

Spouse or adult interdependent partnerSpouse or adult interdependent partner
Ad lt d htAd lt d htAdult son or daughterAdult son or daughter
Father or motherFather or mother
Adult brother or sisterAdult brother or sister
Grandfather or grandmotherGrandfather or grandmother
Adult grandson or granddaughterAdult grandson or granddaughter
Adult uncle or auntAdult uncle or aunt
Adult nephew or nieceAdult nephew or niece

Other issues re specific dOther issues re specific d--makingmaking
Limits on authorityLimits on authority

Can’t decide if agent or guardianCan’t decide if agent or guardian
Psychosurgery under MHAPsychosurgery under MHA
Sterilization not medically necessary to protect healthSterilization not medically necessary to protect health
Removal of tissue for interRemoval of tissue for inter--vivos transplant, medical vivos transplant, medical e o a o t ssue o tee o a o t ssue o te os t a sp a t, ed caos t a sp a t, ed ca
education, or researcheducation, or research
Health care involving research or experimental Health care involving research or experimental 
activity if little or no potential benefit to adultactivity if little or no potential benefit to adult
Health care subject to treatment decision re formal Health care subject to treatment decision re formal 
patient under MHApatient under MHA
Health care where decision re provision or withdrawal Health care where decision re provision or withdrawal 
or withholding of health care would be likely to result or withholding of health care would be likely to result 
in imminent death of adultin imminent death of adult

Withholding/Withdrawing LifeWithholding/Withdrawing Life--
Sustaining TreatmentSustaining Treatment

Child and Family Services of Child and Family Services of 
Manitoba v. R.L.Manitoba v. R.L.
Golubchuk v. Salvation Golubchuk v. Salvation 
Army Grace General Army Grace General 
HospitalHospital
Re LICRe LIC

Adult and coAdult and co--dd--maker disagreemaker disagree

What do you do as a hcp?What do you do as a hcp?
Emergency? Can treatEmergency? Can treat
No emergency? In limbo until filing of No emergency? In limbo until filing of 

ithd l t? O til tithd l t? O til twithdrawal or consent? Or until court withdrawal or consent? Or until court 
application?application?

When should HCPs feel When should HCPs feel 
uncomfortable with the uncomfortable with the 

adequacy of coadequacy of co-- or supported or supported 
decisiondecision--making?making?



5

Emergency only applies to Emergency only applies to 
physiciansphysicians

Others may well need to resort to Others may well need to resort to 
common law criteria re emergencycommon law criteria re emergency

“physician” only“physician” only

The AGTA will have a The AGTA will have a 
significant impact on obtaining significant impact on obtaining 

consentconsent
Will there be instances where treatment Will there be instances where treatment 

should be provided but cannot be?should be provided but cannot be?should be provided but cannot be?should be provided but cannot be?

Other Questions?Other Questions?


