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PART I:   PLURALISM AND THE SECULAR

This paper will examine two key terms in relation to our culture 
today:  “pluralism” and the  “secular”.   It  will  argue  that  both 
terms  are  generally  insufficiently  defined in  popular  contem-
porary usages, often frustrating rather than furthering the very 
principles  they  should  represent.   After  examining  these,  I’d 
like to turn to discuss the fair  treatment of  beliefs  in Canada 

 * I  would like to thank the organizers and, particularly,  David Goa, 
Director  of the Chester Ronning Centre, for the invitation to address 
these few remarks to  the Centre’s  Forum audiences,  and  also those 
present for their questions.
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today on the basis  of  what  we have seen in  relation to  the 
discussion  of  pluralism and the  secular.   First,  however,  it  is 
useful  to note that religious beliefs (linked with “conscience” in 
Section 2(a) of the Canadian Charter of Rights and Freedoms) 
have public dimensions.   That is why our notion of the nature 
of the public sphere and its relation to beliefs is so critical.

the public nature of the rights of
“conscience and religion”

It  will  be  recalled  that  in  the  rst  decision  of  the  Supreme 
Court  of  Canada dealing with the denition of  the Freedom 
of Conscience and Religion in Section 2(a) of the Charter, then 
Chief Justice Dickson stated:

The  essence  of  the  concept  of  freedom of  religion  is 
the right to entertain such religious beliefs as a person 
chooses,  the  right  to  declare  religious  beliefs  openly  
and without fear of hindrance or reprisal, and the right  
to manifest  religious  belief  by worship and practice  or  
by teaching and dissemination.1

Note  that  the  words  employed  are  active,  public  words  – 
“declare”, “manifest”, “practice”, “teaching”, “dissemination”. 
We would do well to remember those words and their public 
dimensions  at  a  time when many of  the challengers  wish to 
avoid a sharing of the public realm by a privatization of those 
rights that have a genuinely public dimension.  In recent years, 
some  would  choose  to  limit  religion  by  finding  it  to  be  a 
private  right  only  –  something for  home or  church.   Or  else 
there is a suggestion, true in one way but which can be over-
extended, that religious belief is one thing and religious con-
duct another.
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two approaches to “pluralism” under 
the canadian constitution

It  is important to consider the nature of pluralism in Canada. 
Like  so  many  terms  in  our  public  discourse  (“values”,  “the 
secular”, “liberalism”, etc.) its common use can mask the fact 
that it is little analysed.  As such, if there are presuppositions 
in the term, or an ambiguous usage that is not discovered or 
discussed, we can be misled as to what is actually being said 
when the term is used.   Pluralism can connote a kind of rel-
ativistic approach, as in “because we are a pluralistic society, 
such and such a moral position cannot have any public valid-
ity”.  It does not have to mean this, however, and in Canada 
our linkage of a language of pluralism with a rm commitment 
to group rights,  for  example,  points  us  to a principled, and 
what might be called structural or shared pluralism, rather than 
one that is relativistic or, perhaps, totalistic.   For this totalistic 
notion of pluralism views society as moving towards the articu-
lation of only one public policy, and such a view is antagonistic 
to the notion of plurality and tolerance of diversity.  The politi-
cal condition in Canada respects the “modus vivendi”, though, 
as I shall argue with examples drawn from recent legal cases, 
whether it will  continue to do so remains to be seen, as this 
foundational aspect is now very much under attack. 

John D. Whyte has noted that the Constitution of Canada has 
been framed on the basis not of any individualistic conception 
of  liberalism  but,  rather,  of  one  that  respects  and  nurtures 
each person’s communities.  Moreover, the two kinds of rights 
protected  by  the  Charter, group  rights  and  individual  rights 
(which, as with “religion”, overlap as both personal and com-
munal), derive from different conceptions of the proper role of 
the state, which are both reected in the Constitution.
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There  are  two  theoretical  models  for  describing  the 
modern democratic state.   One derives  from the poli-
tical  philosophy  of  liberalism,  under  which  society  is 
arranged  without  a  particular  conception  of  the  good 
and in which individuals  have claims of right to equal 
regard  and  respect.   The  other  might  be  labelled  the 
organic society,  in which the primary focus is  not  the 
autonomy of the individual but the importance of nur-
turing  communities  or  corporate  life.   Such  a  society 
adheres to a conception of the good in the sense that it 
accepts that the superior condition for individual well-
being  is  not  the  maximization  of  personal  autonomy 
but  the  growth  of  strong communities  formed around 
common interests.   The interest  [sic] of individuals are 
best  vindicated  not  through  the  recognition  of  each 
person’s  formal  equality  but  through  the  joining  to-
gether  of those with  similar  interests  to  create  nurtur-
ing,  supportive,  normative  communities.   An  organic 
nation is comprised of these various communities each 
working  out  a  political  accommodation  which  recon-
ciles  conicting interests  but  which allows as much of 
the  normative  role  to  the  particular  communities  as 
possible …. The truly effective way to respect life and 
to achieve a fullled life may be through identication 
with a group and having the assurance that  one com-
munity or another recognizes one as having distinguish-
able substantive value.2

Consequently, as Professor Whyte observes:

It  is  impossible  to  discern  in  the  constitutional  text 
either  the clear  direction to  promote  liberal  values  as 
wholeheartedly  as  possible  or  the  direction  to  sustain 
communitarian  values  to  the  greatest  extent  possible. 
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The  Charter  reects  the  tension.   Of  course,  it  gives 
impetus to the nation’s change to liberalism, but it does 
not reveal,  in any precise way, where the limit should 
be drawn to protect other political values.3

The Canadian model  depicted above does  not  start  with  the 
proposition  that  either  form  of  right  is  paramount,  or  will 
necessarily converge  with or has a “trump” over other claims, 
but instead looks for the proper sphere of operation of each. 
This  is  a  form  of  “structural  pluralism”  which  must  be  res-
pected.   Recent  commentary  in  the  United  States  has  recog-
nized the principles of structural pluralism.   James Skillen has 
noted that

a just society is one in which multiple institutions and 
diverse spheres  of  responsibility  can function together 
in freedom, under protection of the law[; so] then part 
of the legal  obligation of a just  government is to rec-
ognize  and protect  that  complex  diversity  of  society. 
Closely  related  to  this  principle,  and  mutually  inter-
dependent with it, is the principle of religious freedom 
…. government should act in accord with the principles 
of justice by treating faiths and faith communities with 
equal  public  protection.   Government  cannot  do  this, 
however, without respecting the freedom and diversity 
of those faiths.4

Claims that are, therefore, totalistic, and which claim to repre-
sent  in  themselves all  of  “public  policy” where  recognition 
as  such  effectively  delegitimizes  other  legally  contestable 
perspectives,  must  be suspected of  overreaching.   Such total-
istic claims for “recognition” by any particular advocacy group 
ought  to  concern  us  if  we  are  moving  towards  developing 
a  richer  respect  for  structural  pluralism that  holds  together 
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notions of group as well as individual rights and a plurality of 
moral perspectives.  

I should like now to turn to another key term in contemporary 
society – the “secular” – because, as with “pluralism”, how we 
use the term “secular” can hide what is actually going on in its 
use.  What do we mean by the term?

the nature of the “secular” and the illusion
of “neutrality”

The term “secular” has changed its meaning over the last cen-
tury and a half.   The term in general usage now means, essen-
tially, free  from religion, as in “we ought to keep religion out 
of the schools because they are secular”.   This was not the ori-
ginal meaning, nor is it a meaning which recognizes the modus 
vivendi aspect of pluralism referred to above or the epistemo-
logical reality of moral acts in the lives of all citizens.  We are, 
in short,  all  believers,  and, as  we shall  see,  the courts  have, 
recently, come to acknowledge that any pre-emptive exclusion 
of “religion” from the category of “beliefs” that may operate in 
society is unfair to and intolerant of those beliefs that emanate 
from religious convictions, and gives a preferential position to 
the beliefs or convictions of atheists and agnostics.

This direction is inconsistent with the principles of a free and 
democratic society.  It is not simply a matter of how beliefs are 
expressed, but of what communities are nurtured and created 
by the analysis that must be examined.

If we start off with the assumption (building it into our use of 
the  term “secular”)  that  religion  has  no  place  in  the  public 
sphere, then, of course, we shall tend to diminish the role of 
the religious in civil society.  But this is really to adopt implicit-
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ly or explicitly the ideology of atheistically-driven “secularism”, 
since the term “secular”, viewed historically, does not require, 
though  it  has  come to  imply,  such  a  removal  of  the  sacred 
dimension from the aspects of life it describes.  The “secular” 
(which is better and more clearly understood and examined as 
“the  public”) is,  properly  understood,  a  realm  of  competing 
faith/belief  claims,  not  a  realm of  “non-faith” or  “non-belief” 
claims.   Given the  current  dominance of  the  atheistic  deni-
tions of “secular” and “separation of church and state”, it will 
take some time for them to be redened so as better to support 
the right ordering of freedoms in contemporary society.

Note  how in  contemporary  usage  “secular  schools”,  “secular 
government”,  etc.  are  widely  understood  to  mean  non-
religious  or  not  inuenced by  religion  or  religious  principles. 
I would like  to  suggest  that  this  is  because  we have  adopted 
the  atheistic  or  agnostic  denition  of  “secular”  in  which  the 
public  sphere  is  pre-emptively  stripped of  religion  and not  a 
richer  and  more  properly  inclusive  conception.   The  separa-
tion of church and state is, after all, a jurisdictional distinction 
important to both the church and the state.  A valid separation 
should  not  preclude  an  equally  valid  co-operation between 
church and state.   Most  religious  groups in the  West,  for  ex-
ample, do not in fact want the state to run the church or vice 
versa. 

The historical shift in the use of “secular” should be recognized. 
It is tempting to ignore the shift in meaning by acquiescing in 
the use of the terms “secular” and “religious” as if  they des-
cribed  different  worlds.   But  they  do  not  describe  different 
worlds.   They  describe  different  functions.   What  we  most 
often mean by “the secular” is the public or the state, and by 
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“religion”,  a set  of  practices  within the state.   Therefore the 
separation  of  “religion”  from something  constructed  as  “the 
secular” serves, usually implicitly and often unintentionally, an 
anti-religious goal and is neither accurate nor just.

Where  the  Oxford  English  Dictionary denes  “secular”,  the 
uses of the word that suggest that the secular is  “non-sacred” 
in character  arise  as  recently  as  the mid-nineteenth century.5 

It  was  coined  by  George  Jacob  Holyoake and used  by  him 
and those whom he inuenced,  such as  Charles  Bradlaugh, 
who  were secularists  (atheistic  and  agnostic  in  belief).   It 
is from works such as theirs that the current usage is adopted, 
in  which  the  “secular”  is  understood  to  mean  “free  from 
religion”.

In fact, this more recent use of “secular”, which we may justly 
call  the atheistic  or  agnostic  interpretation,  is  seldom viewed 
alongside alternative understandings.   This is not helpful since 
an  atheistic  denition,  if  used  as  the  meaning  for  a  central 
term such as “secular”, fails to give a proper place to religion 
in the private and public dimensions of society.   The atheistic 
“secular” becomes, in effect, a blueprint for the naked public 
square.   A more informed historical understanding, built upon 
a richer epistemological ground, better reects both the reality 
of beliefs in society and the principles of freedom that ought to 
undergird a properly civil society. 

the paradigm shift about the “secular”

One of the most signicant shifts for the future of equality and 
how we understand accommodation and collisions of  rights 
in law occurred in  the Supreme Court of Canada’s decision 
in Chamberlain  v. Surrey School District,  and this shift  has not 
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yet been sufciently noted.   The term “strictly secular” in the 
British Columbia Schools Act had to be dened.  Did it mean, 
as  held at trial,  that  “any inuence by religion” nullied the 
“secular” (better understood as “public”) nature of the Trustees’ 
role and decisions?  When they took into account the concerns 
of local parents on the suitability of certain books as “classroom 
learning resources”, and these concerns in turn were based, as 
some were, on the religious convictions of the parents, did this 
run afoul of the “strictly secular” aspect of the legislation?  

To hold this would have meant that, in effect, only atheists or 
agnostics had a right to have their beliefs  fully respected in 
the public sphere.  Mackenzie JA for the British Columbia Court 
of Appeal held, overturning the decision of the trial judge, that 
the “secular” must include religious beliefs and not be under-
stood to place impediments in the way of religious believers.  

Understanding the public sphere in this way constitutes a shift 
of  tremendous  importance;  it  has  relevance  in  various  areas, 
such as, most recently, the question of the personal beliefs of 
marriage  commissioners  in  relation  to  same-sex  marriage.   In 
a sense the future requires us to realize, in line with the hold-
ing on a  “religiously  inclusive”  public  sphere in  Chamberlain, 
that  it is never a question of religion and the public, religion 
and the civic, or religion and law, but religious belief  within 
the  public,  religious  believers  and  groups  within the  civic, 
and  so  forth.   The  sharp  dichotomies  of  anti-religious  sec-
ularism  should no longer hold sway in our analysis in Canada. 
This  is  easy to say,  but  to do the identication and  nuanced 
analysis  required  is  difcult,  since  it  requires  re-thinking  our 
descriptions  from  rst  principles,  as  we  shall  see  in  years 
ahead. 
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What  accommodation  means  is  making  the  scope  for  dissent 
larger, instead of making it smaller by invoking false dualisms to 
drive religion into the private and out of the public.  Overcoming 
some of the conceptual confusions of the past in relation to such 
false dichotomies as I’ve mentioned must also be accompanied 
by a re-understanding of “secularism”, a term that is almost never 
used in relation to its  clearly  identiable anti-religious  history. 
Usually the term is employed with no denition at all or with a 
denition that elides the history of its origins. 

secularism is anti-religious

Secularism, as it is understood in what we may call the English 
tradition, is a particular ideology.  It has a meaning historically. 
When the term was coined by Holyoake in the mid-nineteenth 
century, he and those who followed him had an idea of driving 
religion out of the public sphere.  Thus, for the courts to suggest, 
without analysis  or argument on the point,  or for academics 
to suggest, without analysis of the term, that Canada is based 
upon the principles of “secularism” (as some have done) indi-
cates that they do not realize what they are dealing with.  

Equality in relation to all sorts of believers, religious and non-
religious, means we have to think more deeply about the key 
terms we use to describe Canadian society going forwards.   If 
we live, as we do, in a society that has no religious establish-
ment and allows public participation by all  citizens (the term 
“secular” obscures these distinctions), it is one that is necessarily 
religiously  inclusive  and it  is  not  one based upon the  anti-
religious  ideology  of  secularism in  which  the  public  sphere 
is implicitly if not explicitly stripped of religion and religious 
inuence.6 
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The implications of this for our thinking about religious belief 
in relation to such issues as public education curriculum and 
sexual orientation claims, or the responsibilities and limits of 
the role of civic ofcials such as marriage commissioners, are 
obvious.   We  need  a  new  paradigm  to  deal  with  religious 
belief  in  relation  to  equality  rights.   Even if  we  look  to  re-
conciling, instead of “balancing”, in certain areas, as Justice 
Iacobucci suggested in an article some years ago,7 we still need 
to overcome the privatized presumptions or the unrealistic ex-
pectations  that  undergird  the  false  dualisms  I’ve  referred  to 
already. 

Social recognition is not something the law ought to promise to 
one side of legally contestable social debates.   The law ought 
to  be  ensuring  the open texture  of  civil  society,  not  bringing 
its weight to bear on one side of the matter, for to do this risks 
tilting civil society against the freedoms that the law in general 
must protect for everyone. 

chamberlain v. surrey school district:
the meaning of “secular” in canadian law:

enter the religiously inclusive public sphere

In the years following the turn of the new millennium the nature 
of  the  “secular”  was  very  much at  issue  in  the  Chamberlain 
series of decisions out of British Columbia.   There, the British 
Columbia Court of Appeal  rejected the newer atheistic use of 
“secular”  and afrmed that  the secular  is  a  realm which has, 
properly, a place for beliefs that emerge from religious commit-
ment.   Justice Mackenzie,  for  himself  and his  colleagues in a 
unanimous  three-justice  panel  of  British  Columbia’s  highest 
court, analysed the term “secular” in the following manner: 
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Can “strictly  secular” in  s. 76(1)  of  the  School  Act be 
interpreted as limited to moral positions devoid of reli-
gious inuence?   Are only those with a non-religiously 
informed conscience to be permitted to participate in 
decisions involving moral instruction of children in the 
public schools?  Must those whose moral positions arise 
from a conscience inuenced by religion be required 
to leave those convictions behind or otherwise be ex-
cluded  from  participation  while  those  who  espouse 
similar  positions  emanating  from a conscience  not  in-
formed by  religious  considerations  are  free  to  partici-
pate without restriction?   Simply to pose the questions 
in such terms can lead to  only one answer in  a truly 
free society.   Moral  positions must  be accorded equal 
access to the public square without regard to religious 
inuence.   A  religiously  informed  conscience  should 
not be accorded any privilege, but neither should it be 
placed under a disability.   In a truly free society moral 
positions  advance  or  retreat  in  their  inuence  on  law 
and public  policy  through  decisions  of  public  ofcials 
who are not required to pass a religious litmus test. 

A  contrary  interpretation  is  not  only  insupportable  in 
principle, it  would raise immense practical  difculties. 
How would  it  be determined that  a  moral  position is 
advanced  from  a  conscience  inuenced  by  religion 
or not?   If  the restriction were applied only where the 
religious  conviction  was  publicly  declared  it  would 
privilege convictions based on a conscience whose in-
uences were concealed over one openly proclaimed. 
The alternative would be to require inquiry as to the 
source of a moral conviction, whether religious or other-
wise.  Both alternatives are offensive and indefensible.8
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A  leading  American  scholar  on  the  law  relating  to  religion, 
Michael W. McConnell, has written: 

The  beginning  of  wisdom  in  this  contentious  area  of 
law  is  to  recognize  that  neutrality  and  secularism 
are not the same thing.   In the marketplace of ideas, 
secular  viewpoints  and  ideologies  are  in  competition 
with religious viewpoints and ideologies.   It is no more 
neutral to favor the secular over the religious than it is 
to favor the religious over the secular.   It is time for a 
reorientation of constitutional law: away back from the 
false  neutrality  of  the  secular  state,  toward a  genuine 
equality of rights.9

Consistently with the criticism of the use of the term “secular” 
presented in this paper, however, observe that while Professor 
(now Justice)  McConnell  correctly identies the “non-neutral” 
nature of the state, he perpetuates the false bifurcation between 
“the secular”  and “the religious”.   This,  too, must  change for 
there to be a proper delineation of the issues that are at stake 
in these areas.  Still, despite this error, McConnell rightly criti-
cizes the notion that there is a “neutrality” that can be stripped 
of religious beliefs  and claims in such a manner that what is 
left represents an adequate “consensus” for civil society. 

Recent suggestions that, for example, the use of picture books 
in Kindergarten classrooms to show that same-sex parents are 
just the same as heterosexual parent couples is “neutral”, show 
that  the concept of  “neutrality”  is  incoherent  where matters 
are foundationally contested.

To parents who view respect for persons (as distinct from “rec-
ognizing”, “welcoming”, or “afrming”) as all that can reason-
ably be required of them by civil society, it is rather alarming 
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to be told in cool and dispassionate tones that neutrality re-
quires that their children be taught that what the parents believe 
to be wrong is,  in fact, right.   This is  what the case amounts 
to, and it is, in fact, a question of whether genuine respect is 
shown for religious adherents.   The religious parents do not, 
after all, require that their “beliefs” be afrmed in the public 
school classroom.

Keeping  in  mind  the  nature  of  the  modus  vivendi and  the 
danger of a totalizing or convergence liberalism (which assumes 
that  some  beliefs  will  simply  slough  away  over  time),  it  is 
interesting that the same-sex parenting picture books that were 
at  issue  in  the  Kindergarten  to  Grade Two curriculum of  the 
Surrey School Board in the Chamberlain case were viewed by 
a recent commentator as simply “to promote mutual  respect 
and  understanding”.10  The  author  shows  no  indication  that 
such  public  classroom promotion  that  implies  the  complete 
equivalency of homosexual/lesbian sexuality and heterosexual 
sexuality (implicit in being “Mom” and “Dad”) is anathema to 
mainstream religious adherents whether they are Sikh, Hindu, 
Muslim, Catholic, Protestant, or Jewish.11

In  giving  the  reasons  of  the  Supreme  Court majority  in 
Chamberlain, Chief Justice McLachlin said: 

33.   Moreover,  although  parental  involvement  is  im-
portant,  it  cannot  come at  the  expense  of  respect  of 
the values  and practices of all  members  of  the school 
community.   The  requirement  of  secularism in  s. 76 
of  the  School  Act,  the  emphasis  on  tolerance  in  the 
Preamble,  and  the  insistence  of  the  curriculum  on 
increasing awareness of a broad array of family types, 
all  show,  in  my  view,  that  parental  concerns  must 
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be  accommodated  in  a  way  that  respects  diversity. 
Parental  views,  however  important,  cannot  override  
the  imperative  placed  upon  the  British  Columbia  
public schools to mirror the diversity of the community 
and teach  tolerance  and understanding  of  difference 
(emphasis added). 

Justice Gonthier, in dissent, though not disagreed with by the 
majority judges on this point, stated:

it  is  a  feeble  notion  of  pluralism  that  transforms 
“tolerance”  into  ”mandated  approval  or  acceptance”. 
In my view, the inherent dignity  of  the individual not 
only  survives  such  moral  disapproval,  but  to  insist 
on  the  alternative  risks  treating  another  person  in  a 
manner inconsistent with their human dignity ….12

We have seen, above, how some commentators place a re-
quirement of approval on the list of things necessary to respect 
the dignity of the person, taking a “pick one” approach rather 
than  an  “exemption  and  accommodation”  approach.   This 
would be an error since, as I  have suggested already, “sexual 
conduct”,  like  “religious  belief”,  is  a  matter  that  should be 
essentially private,  is  highly  contested, and cannot properly 
form part of the core notion of civic excellence without driving 
other  conceptions  (also  perfectly  legal  to  hold)  about  human 
sexual conduct into the darkness. 

Justice Gonthier added the following trenchant remarks about 
a kind of “false tolerance”: 

I  also  note  that  language  espousing  “tolerance”  ought 
not  [sic]  be  employed  as  a  cloak  for  the  means  of 
obliterating  disagreement.   Section  15 of  the  Charter 
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protects  all  persons  from discrimination  on  numerous 
enumerated  and  analogous  grounds,  including  the 
grounds  of  religion  and  sexual  orientation.   Language 
appealing  to  “respect”,  “tolerance”,  “recognition”  or  
“dignity”, however, must reect a two-way street in the 
context  of  conicting  beliefs,  as  to  do otherwise  fails  
to  appreciate  and  respect  the  dignity  of  each  person  
involved in any disagreement,  and runs the risk of  es-
caping the collision  of  dignities  by saying  “pick one”. 
But  this  cannot be the answer.  In my view, the rela-
tionship  between  s. 2 and  s. 15 of  the  Charter ,  in  a 
truly free society, must permit persons who respect the 
fundamental and inherent dignity of others and who do 
not discriminate, to still disagree with others and even 
disapprove of the conduct or beliefs of others.  Other-
wise,  claims for “respect”  or “recognition” or “toler-
ance”, where such language becomes a constitutionally 
mandated proxy for “acceptance”, tend to obliterate 
disagreement.13 

Two relatively  recent decisions,  one from the Supreme Court 
of  Canada  and  another  from  the  Ontario  Superior  Court, 
suggest that more nuanced balancing of rights is possible than 
was seen in the original decision and some of the arguments 
of the Supreme Court judges in  Chamberlain.14  One can only 
hope that they signal a better approach to future cases raising 
“Chamberlain-type” conicts. 

trinity western university

Another  important  decision on the  scope of  religious  rights 
that, taken out of context, could be used to support a privatiz-
ation of religion, is  B.C. College of Teachers  v. Trinity Western  
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University et al. (2001) 199 DLR (4th) 1 (SCC).  The facts can be 
briey stated. 

The  British  Columbia  College  of  Teachers  (“BCCT”)  is  the 
governing body of  the teaching profession in B.C.   Part of  its 
statutory  mandate  is  to  establish  standards  for  the  education 
and competence of its members, “having regard to the public 
interest”.   Trinity Western University (“TWU”),  a fully accred-
ited private university  founded on religious  principles,  sought 
(and  was  denied)  full  accreditation  from  the  BCCT  for  its 
teacher training program.

The root of the dispute between TWU and the BCCT was the 
content  of  a  statement of  community  standards  which TWU 
requires that its students pledge to observe (although not neces-
sarily agree with).   The statement sets out the responsibilities 
of the student in contributing towards “an atmosphere that is 
consistent  with  [the]  profession of  [religious]  faith”.   As  part 
of maintaining this atmosphere, one section of the statement 
requires that students “refrain from practices which are bibli-
cally  condemned”,  including  “premarital  sex,  adultery,  and 
homosexual behaviour”.   Despite a committee recommenda-
tion  that  TWU’s  teacher  training  program be  approved,  the 
BCCT ultimately  denied accreditation  on the basis  that  “the 
proposed  program  follows  discriminatory  practices  that  are 
contrary to the public interest and public policy”, on the basis 
of  the  statement  that  “homosexual  behaviour”  is  biblically 
condemned. 

The trial judge overturned the Council’s decision, and directed 
the BCCT to approve TWU’s application.   That decision was 
upheld by the British Columbia Court of Appeal.   Both courts 
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determined that there was no evidence to connect any particu-
lar  graduate of TWU with any discriminatory conduct against 
gay or  lesbian students.   The BCCT appealed further  to the 
Supreme Court of Canada.  An 8–1 majority of the Supreme 
Court of Canada denied the BCCT’s appeal, and ordered it to 
approve TWU’s education program, subject  to the conditions 
set out by the BCCT’s practice committee. 

[29]   In our opinion, this is a case where any potential 
conict should be resolved through the proper deline-
ation  of  the  rights  and  values  involved.   In  essence, 
properly dening the scope of the rights avoids a con-
ict in this  case.  Neither  freedom of religion nor the 
guarantee against discrimination based on sexual orien-
tation is absolute .…14  

[34]   Consideration  of  human  rights  values  in  these 
circumstances encompasses consideration of the place 
of private institutions in our society and the reconciling 
of  competing  rights  and  values.   Freedom of  religion, 
conscience  and  association  coexist  with  the  right  to 
be free  of  discrimination  based on sexual  orientation. 
Even though the requirement that students and faculty 
adopt  the  Community  Standards  creates  unfavourable 
differential  treatment  since  it  would  probably  prevent 
homosexual  students  and  faculty  from  applying,  one 
must  consider  the true  nature  of  the undertaking  and 
the  context  in  which  this  occurs.   Many  Canadian 
universities,  including  St. Francis  Xavier  University, 
Queen’s  University,  McGill  University  and  Concordia 
University  College  of  Alberta,  have  traditions  of  reli-
gious  afliations.   Furthermore,  S. 93 of  the  Consti-
tution  Act,  1867 enshrined  religious  public  education 
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rights into our Constitution, as part of the historic com-
promise which made Confederation possible ….15

It is important in this case to understand what a proper rela-
tionship is  between religion  and religious  communities  and 
those who do not have religious faith and are not members 
of religious communities.  This relationship can easily be mis-
characterized by a misuse of key terms such as “the secular” or 
phrases such as “the separation of church and state”.

the distinction between “belief” and “conduct”:
sharing the public sphere where beliefs differ

Differing beliefs  are bound to conict;  differing  patterns  of 
conduct  relating  to  beliefs  may conict  even more  sharply. 
How such conicting  positions  are  balanced is  an  essential 
issue in the kind of liberal,  diverse, and pluralistic society we 
have.  In TWU the Court (majority of eight judges) stated: 

The  diversity  of  Canadian  society  is  partly  reected 
in  the multiple  religious  organizations  that  mark  the 
societal  landscape and this  diversity  of views should 
be respected.17

If diverse views are to be respected, then claims for viewpoint 
or  belief  preference  that  amount  to “trump” claims are  sus-
pect.  Yet it is increasingly just such claims of trumps that are 
being seen frequently in constitutional litigation.  When  trump 
claims – such as the “visibility promotion” of gays and lesbians 
– are said to amount to “social policy” (this claim was seen 
in the Brockie case in Ontario18), it is important to note that 
a better approach, in accordance with the modus vivendi or 
“pluralistic liberalism” set out earlier in this paper, is to look 
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more closely as to how to share the sphere rather than “grant” 
dominance of the sphere to one viewpoint.

Since  the  TWU case  has  suggested  the  distinction  between 
“conduct” and “belief” is an operative conception in constitu-
tional analysis,  then this distinction must apply to all  citizens. 
That is, the “beliefs” of gays and lesbians must not have super-
ior or trump value as against the “beliefs” of other citizens. 
While, at the margins, a “belief” and “conduct” distinction may 
be  appropriate  (consider  anti-Semitism as  a  religion  or,  for 
that  matter,  cannibalism – both  of  which  can be  justiably 
restricted), it is also important to realize that the public mani-
festation, teaching, and dissemination of religion (referred to 
in the  Big M decision, above) anticipates a  public  dimension 
to religious belief that is also public conduct.   This line will, 
therefore,  have  to  be worked out  on the facts  of  particular 
cases  but  cannot  simply  be  reduced  to  a  stark  “you  have 
the   right to believe but not to act” formula,  the way that is 
sometimes  argued,  or  that  one  set  of  beliefs  on  contested 
areas  (such as  sexual  conduct)  requires  that  other  beliefs  be 
banished.

It  is  also  important  to  point  out  that  while  religion  may  be 
proposed,  it  ought  not  to  be  imposed,  and  that  freedom of 
religion allows in certain respects for the freedom to be free 
from religion.   In  this  way,  and  by  analogy,  the  freedom to 
believe what one wants about certain matters (say religion or 
sexual  practices)  must  allow the  freedom to  dissent  from or 
not believe  what  others  do  about  those  religious  or  sexual 
practice claims.   This means that care must be taken for a kind 
of tactical retreat at points where the beliefs are irreconcilable. 
This notion of a “tactical retreat” or reduction of expectations 
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should be learned by current zealots for certain sexualities who 
wish to impose their beliefs on others.  Perhaps sexualities, like 
religious  practices,  ought  to  have  a  more  private  dimension. 
Certainly the  claim to public “recognition”, where recognition 
is  shorthand for “acceptance”, becomes very like a theocratic 
claim  to  public  sphere  dominance  for  a  particular  religious 
tenet.19 

If  the  appropriate  place  for  the  development  of  deeply  held 
beliefs, such as religious beliefs, is  the home and the church, 
then perhaps other deeply held beliefs, such as what is and is 
not  appropriate  sexual  conduct,  should also  be  reserved for 
the  home?20  Courts  have  yet  to  deal  with  this  approach  to 
sexually  contested  views  the  way  they  have  with  respect  to 
religiously contested views in earlier days.   Now would be a 
good time to embark on this kind of approach lest the total-
istic claims of certain activists (the “new sectarianism” as one 
writer has called the new movement) lead to a new round of 
“[quasi-]religious wars”.21 

To return again to the decision of the British Columbia Court 
of  Appeal  in  Chamberlain,  we  can  see  that  a  “trump  rights” 
approach was eschewed by the judges in the manner in which 
they  dealt  with  religion  and  other  claims.   Mackenzie  JA, 
speaking for himself and two others, held, inter alia, that: 

(20)   Some aspects  of human sexuality remain morally 
controversial  including  homosexual  or  “same-sex” 
relationships.  The division of moral conviction on this 
subject  cuts  across  society  and divides  religious  com-
munities  as  well  as  people of  no religious  persuasion. 
The  moral  position  of  some  on  all  sides  of  particular 
issues  will  be  inuenced by  their  religion,  others  not. 
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There is no bright line between a religious and a non-
religious  conscience.   Law  may  be  concerned  with 
morality but the sources of morality in consciences are 
outside of the law’s range and should be acknowledged 
from a respectful distance …. 

(31)   Today,  adherents  of  non-Christian religions  and 
persons  of  no  religious  conviction  are  much  more 
visible  in  the  public  square  than  a  century  ago  and 
any truly  free  society  must  recognize  and  respect  this 
diversity  in  its  public  schools.   “Strictly  secular  and 
non-sectarian”  must  be  interpreted  in  a  manner  that 
respects  this  reality.   That  respect  precludes  any reli-
gious  establishment  or  indoctrination  associated  with 
any particular religion in the public schools but it can-
not make religious unbelief a condition of participation 
in the setting of the moral agenda.  Such a disqualica-
tion would be contrary to the fundamental freedom of 
conscience and religion set forth in s. 2 of the Charter, 
and the right to equality in s. 15.   It  would negate the 
right of all citizens to participate democratically in the 
education of their children in a truly free society ….

(33)  In my opinion, “strictly secular” in the School Act 
can only mean pluralist in the sense that moral posi-
tions are to be accorded standing in the public square 
irrespective of whether the position ows out of a con-
science that is religiously informed or not.   That mean-
ing of strictly secular is thus pluralist or inclusive in the 
widest sense.   This interpretation accords with  Big M, 
where the fatal aw in the Lord’s Day Act was its link 
to exclusively Christian doctrine rather than morality. 
It  also  accords  with  the  distinction  between morality 
and dogma or creed in s. 76(2) [of the School Act].
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(34)  No society can be said to be truly free where only 
those  whose  morals  are  uninuenced  by  religion  are 
entitled to participate in deliberations related to moral 
issues of education in public schools.  In my respectful 
view “strictly secular” so interpreted could not survive 
scrutiny in the light of the freedom of conscience and 
religion  guaranteed  by  s. 2 of  the  Charter  and  the 
equality rights guaranteed by s. 15.22

PART II: THE FAIR TREATMENT OF DIFFERING BELIEFS

two kinds of liberalism and the threat of
a kind of liberal fundamentalism:

the nature of liberalism and diversity:
modus vivendi or convergence?

It is beyond the scope of this paper to treat this next area in an 
extended way.  This area is, nonetheless, extremely important. 
There are several different theories going under the banner of 
“liberal” or “liberalism” and some recent writings warn us that 
one set of these conceptions actually poses a threat to religions 
and to properly  plural,  liberal  society  itself.   What are these 
different sorts  of liberalism and what sort should be fostered 
in a pluralist democracy?  Some assistance on these questions 
may be found in the thought of two political scientists in par-
ticular: John Gray and William Galston. 

In Two Faces of Liberalism,23 John Gray suggests that there are 
two  basic  approaches  to  liberalism.   In  the  rst,  disagree-
ments are assumed to be way stations on the road to eventual 
agreement  and  it  is  thought  that  emerging  social  consensus 
will eventually lead to a coalescence of viewpoints.   This may 

23



be called “convergence liberalism”, but Professor Gray calls 
it “rational  consensus”.   In  the  second,  disagreements  and 
different  beliefs  are  viewed as  necessary  accompaniments  to 
living  in  a  world  of  incommensurate  (and  incommensurable) 
beliefs  and values.   Here  the  search  is  not  for  eventual  con-
vergence but for ways of co-existence or, as Gray calls it, the 
search for a modus vivendi or ways of living together.

Gray’s work has provided a sustained analysis of the dangers to 
genuine freedom posed by the idea that there is only one form 
(monistic) of  liberalism itself.  Gray suggests that the principles 
key to genuine liberalism must avoid “one size ts all” (mon-
istic)  approaches that foresee a common end  point in society 
that can and should be driven to by law and politics.  Genuine 
tolerance and genuine diversity must beware of counterfeits as 
they move towards the modus vivendi.

Gray writes that liberal thought 

rarely addresses the deeper diversity that comes when 
there are different ways of life in the same society and 
even in the lives  of the same individual.   Yet it  is  the 
latter  sort  of  pluralism  that  should  set  the  agenda  of 
thought for about ethics and government today.24

Gray also says: 

Liberalism contains two philosophies.  In one, toleration 
is justied as a means to truth.  In this view toleration 
is an instrument of rational consensus, and a diversity 
of ways of life is endured in the faith that it is destined 
to  disappear.   In  the  other,  toleration is  valued as  a 
condition of peace,  and divergent  ways of living are 
welcomed as marks of diversity in the good life.  The 
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rst conception supports  an ideal  of ultimate conver-
gence on values, the latter an ideal of  modus vivendi. 
Liberalism’s  future  lies  in  turning  its  face  away  from 
the ideal of rational consensus and looking instead to 
modus vivendi.

The predominant liberal view of toleration sees it as a 
means to a universal civilization.  If we give up this view, 
and welcome a world that contains many ways of life 
and regimes, we will have to think afresh about human 
rights  and democratic  government.   We will  refashion 
these inheritances to serve a different liberal philosophy.

We will  come to think of human rights  as  convenient 
articles of peace, whereby individuals and communities 
with  conicting  values  and  interests  may  consent  to 
coexist.25

Gray cautions against a kind of illiberal “fundamentalism” that 
can hide all too easily in what looks like a liberal approach to 
tolerance and diversity but is not.  

It is a mark of an illiberal regime that conicts of value 
are viewed as signs of error.   Yet liberal regimes which 
claim that one set of liberties  – their  own – is  univer-
sally  legitimate  adopt  precisely  that  view.   They  treat 
conicts among liberties as symptoms of error,  not di-
lemmas to which different solutions can be reasonable. 
Liberalism of this kind is a species of fundamentalism, 
not a remedy for it.26

The  second contemporary  scholar  whose  work  is  particularly 
helpful in  helping us see divergences within the liberal  tradi-
tion  is  William  A. Galston,  former  policy  adviser  under  the 
Clinton administration in the United States.   Professor Galston 
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approaches Gray’s concerns from a slightly different angle and 
argues that autonomy and diversity are competing theoretical 
conceptions within liberalism. 

The accommodation of diversity within a determinate 
but limited conception of liberal  public purposes is a 
better foundation for liberal philosophy than is the pro-
motion of  rational  reection or  personal  autonomy – 
however  attractive  these  values  may be to  important 
professions and social classes within liberal societies.27 

As Galston puts it: 

pluralist  politics is a politics of recognition rather than 
construction.  It respects the diverse spheres of human 
activity; it does not understand itself as creating or con-
stituting those activities.  Families are shaped by public 
law, but that does not mean that they are “socially con-
structed.”28 

What provides ways of agreement and civic discourse if  not 
our conceptions of the good and the “civic glue” to keep us 
together more powerfully than religious beliefs and formation? 
Galston rejects “a strategy for justifying the liberal state that 
seeks to dispense with all  specic conceptions of the good” 
as one that “cannot succeed”.29  He says that a justication of 
the liberal order must contain, at a minimum, the following 
elements: 

1) social peace; 2) rule of law; 3) recognition of diver-
sity;  4)  tendency  towards  inclusiveness;  5)  minimum 
decency;  6)  afuence;  7)  scope  for  development;  8) 
approximate justice;  9)  openness to truth;  10) respect 
for privacy.30
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Many things  could be  said  of  this  list  and the  more  detailed 
descriptions Galston gives.  For our purposes however, Galston 
notes in relation to the last principle, that of privacy: “Liberal 
polities recognize that not everything of importance to human 
beings  occurs  in  the  public  sphere  or  can  be  regulated  by 
public decisions.”31

Galston  elsewhere  in  his  book  has  stated  the  importance  of 
religion to liberal politics: 

In  some  measure,  religion  and  liberal  policies  need 
each  other.   Religion can  undergird  key  liberal  values 
and  practices;  liberal  politics  can  protect  –  and  sub-
stantially accommodate – the free exercise of religion. 
But this relationship of mutual support dissolves if  the 
respective  proponents  lose  touch  with  what  unites 
them.  Pushed to the limit, the juridical principles and 
practices of a liberal society tend inevitably to corrode 
moralities that rest either on traditional forms of social 
organization or  on the  stern requirements  of  revealed 
religion  ….  liberal  theorists  (and  activists)  who  deny 
the very existence of  legitimate public involvement in 
matters  such  as  family  stability,  moral  education,  and 
religion  are  unwittingly  undermining  the  values  and 
institutions they seek to support.32

Galston discussed “liberal purposes” in relation to civic edu-
cation.   While the state has a right to ensure that “core civic 
commitments and competences” that undergird a well ordered 
liberal polity are effectively disseminated directly (public edu-
cation) or indirectly (private education), it must be careful not 
to overreach. 
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[The state] must not throw its weight behind ideals of 
personal excellence outside the shared understanding 
of civic excellence, and it must not give pride of place 
to  understandings  of  personal  freedom  outside  the 
shared understanding of civic freedom.   For if it  does 
so,  the  liberal  state  will  prescribe  –  as  valid  for,  and 
binding on, all – a single debatable conception of how 
human  beings  should  lead  their  lives.   In  the  name 
of liberalism,  it  will  betray  its  own deepest  and most 
defensible principles.33 

It is difcult to read this passage and not think of the manner 
in which, in the original  Chamberlain decision, parental con-
cerns  about  legally  contestable  matters  and  any  attempt 
at conceptualizing  a  shared  public  sphere  were  avoided.34 

This  decision tended towards  doing precisely  what  Galston 
says  is  impermissible  –  making  “valid  for,  and  binding  on, 
all”  “a  single  debatable  conception  of  how  human  beings 
should lead their  lives”.   While  the books  portraying same-
sex parenting  seem innocuous  enough,  and did not,  in  the 
end,  get  into  the  classroom (once  the  matter  was  referred 
back  to  the  Trustees),  the  principles  behind the  decision 
could,  as  they  no  doubt  eventually  will,  be  taken  much 
further  –  to  suggesting  that  portrayals  of  the  acceptability 
of same-sex  sexual  conduct  are  necessary  in  public  educa-
tion  as  a  counter  to  “heteronormativity”.   Sooner  or  later 
greater  attention  will  have  to  be  paid  to  modus  vivendi in 
this context if living together with disagreement is to become a 
reality.
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respect for dignity and disagreement about beliefs,
religious or sexual 

You can respect my dignity as a religious believer even if you 
reject my religious beliefs, so why cannot I respect your dignity 
as  a homosexual  or a lesbian even as  I  reject  the validity of 
your beliefs  regarding  sexual  conduct?   Dignity  ought  not  to 
be reduced to “forced agreement” about matters  other  than 
a general respect for the person.  This is another aspect of the 
threat  to  liberty  occasioned when the  personal  and private 
is dissolved into the public.   We can live with each other in 
peace, in some respects, only because we do not have to force 
all our beliefs to arm wrestle for supremacy in public. 

The  manner  in  which  religious  doctrinal  requirements  were 
recognized in  Trinity Western University  by reliance on order-
ing  principles  – rather  than  by  the  invocation  of  a  “trump 
rights” approach (the removal of any “codes of conduct” out-
side of one universally acceptable one) – ought to be the kind 
of  model  that  is  used going  forward.35  Galston’s  conclusion 
about a more limited role for the government (and, by impli-
cation, law itself)  is shared by Oxford’s Joseph Raz in the fol-
lowing formulation: 

. . .  a  government  dedicated  to  pluralism  and  auto-
nomy cannot make people good.  To be autonomous 
they  have  to  choose  their  own  lives  for  themselves. 
Governments  and  other  people  generally,  can  help 
people  ourish,  but  only  by  creating  the  conditions 
for autonomous life, primarily by guaranteeing that an 
adequate  range  of  diverse  and valuable  options  shall 
be available to all.   Beyond that they must leave indi-
viduals free to make of their lives what they will.36 
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Conicts among basic liberties are always going to be present 
in  law and politics.   John Gray lists  some examples  of  these 
and they will be familiar to most of us.  These include: freedom 
of speech versus freedom from racist abuse; privacy for public 
gures versus freedom of expression for journalists; freedom of 
association and conscience in Catholic and Muslim schools (or 
more generally in relation to religious projects) versus freedom 
from discrimination in employment on grounds of  religion or 
sexual orientation; freedom to proselytize versus the freedom 
to practise one’s religion without fear of  persecution.  To this 
we might add the right of  associations to have their own in-
ternal rules (with or without public funding) and the right of 
citizens to obtain employment without discrimination.37 

Both Galston and Gray caution against illiberalism and warn 
that  the  search  for  grounds  of  co-operative  non-agreement 
may  all  too  easily  be  viewed  as  something  else  in  which 
differing  conceptions  must  be  overcome by  an  overarching 
imperative.

Charles Taylor, as well,  has noted an important point in rela-
tion to politics, that touches on the kinds of conicts we shall 
see more of as we constitutionalize norms that, in their nature 
(same sex marriage), will not be accepted by, and legally need 
not be accepted by, large numbers of citizens.  Too often the 
claims are framed in terms that focus on the “disadvantage” of 
one group to the exclusion of what the claimed advantaging 
will produce for everyone as opposed to the group itself.  This, 
as Charles Taylor has written forcefully, is not good for politics 
or democracy:38

The  kind  of  politics  that  tends  to  emerge  out  of  this 
sense  of  exclusion,  whether  grounded  in  reality  or 
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philosophically  projected (and it  is  often a  mixture  of 
both),  is  one  that  eschews  the  building  of  coalitions 
around  some conception  of  the  general  good.   Its  at-
tempt is rather to mobilize behind the group’s demands  
on  a  narrow  agenda,  regardless  of  the  overall  picture  
and impact on the community at large.   Any invocation 
of  the  community  good  as  grounds  for  restraint  tends  
to be viewed with suspicion.   This  is  political  fragmen-
tation, the breaking up of the potential  constituencies 
for majority  coalitions  behind  multifaceted  programs, 
designed to address the major problems of the society 
as  a whole,  into a  congeries  of  campaigns  for  narrow 
objectives,  each mobilizing a constituency determined 
to defend its turf at all costs.39 

the jurisdiction of law and the state

Law is  not  and  must  not  be  everything  in  a  free  and demo-
cratic society.  It is important for liberty that there be limits on 
the power of the state and the reach of law.   Not everything 
should  or  can  properly  be  the  subject  of  law.   This  point 
needs to be worked through in much greater detail.

what is the relationship between
law and religion?

A  signal  exchange  took  place  some  years  ago,  when  Chief 
Justice  Beverley  McLachlin,  at  a  conference  co-sponsored  by 
the  Centre  for  Cultural  Renewal  and  the  McGill  University 
Department  of  Religious  Studies  entitled  Pluralism,  Public 
Policy and Religion, presented a paper on the importance of 
conscience  and religion.   In  the  course  of  her  remarks,  the 
Chief Justice indicated her thinking at that time with respect 
to the relationship between law and the “religious  citizen”. 
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Here is how she formulated the relationship: 

The  modern  religious  citizen  is  caught  between  two 
all- encompassing  sets  of  commitments.  The law faces 
the  seemingly  paradoxical  task  of  asserting  its  own 
ultimate  authority  while  carving  out  a  space  within 
itself in which individuals  and communities  can mani-
fest  alternative,  and often  competing,  sets  of  ultimate 
commitments.40 

Note the terms “all-encompassing” and “ultimate” here in rela-
tion to the law, as well as the fact that it is the law that carves 
out  within  itself  places  for  what  may  be  “competing  sets  of 
ultimate  commitments”.   In  this  conception  law  is  “bigger” 
than  religion.   The  Chief  Justice  then  developed this  idea  as 
follows: 

I wish to call  this tension between the rule of law and 
the claims of religion a “dialectic of normative commit-
ments”.  What is good, true and just in religion will not  
always comport with the law’s view of the matter,  nor 
will  society  at  large always  properly  respect  conscien-
tious  adherence  to  alternate  authorities  and divergent 
normative, or ethical, commitments.   Where this is so, 
two  comprehensive  worldviews collide.   It  is  at  this 
point  that  the  question  of  law’s  treatment  of  religion 
becomes truly  exigent.   The authority of each is  inter-
nally unassailable.   What is more,  both lay some claim 
to the whole  of  human experience.  To which system 
should the subject  adhere?   How can the rule  of  law 
accommodate  a  worldview  and  ethos  that  asserts  its 
own superior authority and unbounded scope? …  It is 
the courts that are most often faced with this clash and 
charged with managing this dialectic.41
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Law here is viewed, frankly and openly, as a “comprehensive 
worldview” capable of competing with and even encompassing 
religion.   Moreover,  law is  deemed capable  of  determining 
not only what is just but what is “good” and “true”.  It is able 
to  lay  claim  “to  the  whole  of  human  experience”.   What-
ever else one can say of this, it elevates law to the status of 
transcendent  determinations  and  therefore  judges  to  the 
role of de facto clerics.   It  is  starkly at variance with earlier 
decisions of the court that spoke of its inability to deal with 
“metaphysical”  or  “philosophical”  matters42 and  with  the 
common law tradition in which liberty, not law, is the primary 
condition. 

As Francis Lyall has noted with respect to liberty and law: 

As a general  statement drawn from the common law, 
liberty is the basic position in law in Britain.  Liberty is 
not  conferred  by  a  legal  instrument:  it  is  the  normal 
condition, and infringements on that liberty  can exist 
only as allowed by legislation or case law.  Interference 
with  the  manifestation  of  traditional  religious  belief  is 
therefore something which has to be justied in terms 
of public order or public good.43

On the other  hand, and with respect,  the Chief  Justice’s  for-
mulation tends towards a monistic or totalistic conception and 
is  quite contrary to that kind of political pluralism referred to 
by other scholars, such as William Galston, in which there is a 
vision of “social space” and “spheres of autonomy” that must 
resile from claims to be a comprehensive good.  On this read-
ing, the Chief Justice’s conception of law asks too much when 
it views itself as larger than the religious and other conceptions 
alongside of which it must operate as but one of several order-
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ing frameworks within a constitutional democracy recognizing 
ordered and interlocking liberties.44

This limitation on the role of law was recognized in her response 
to  the  Chief  Justice’s  address  by  the  University  of Chicago’s 
Jean Bethke Elshtain, who replied: 

Surely, where the rule of law in the West is concerned, 
there is a great deal about which the law is simply silent: 
the  “King’s  writ”  does  not  extend  to  every  nook  and 
cranny.  Indeed, a great deal of self-governing autonomy 
and authority is not only permitted but is necessary to 
a pluralistic,  constitutional  order  characterized by lim-
ited government.  In other words, the law need not be 
dened as total and comprehensive in the way the Right 
Honourable Chief Justice claims.45

With respect,  the way forward for  constitutional  adjudication 
in certain cases is to abandon entirely, or signicantly narrow, 
the notion of the law’s role in aid of forcing the approval of 
certain contested social conceptions with the implicit or explicit 
idea that we shall, sooner or later, come to agreement. 

Interestingly, it may be that the Chief Justice herself had not 
nally settled on the relationship between law and religion, as 
she has since expressed a better understanding of this relation-
ship than that articulated in her 2002 speech.

In one of the Supreme Court’s more recent decisions touching 
on religious liberty, Amselem, the Chief Justice noted that both 
the state and the law should be reticent to delve into personal 
matters related to the nature of religious belief, because 

the State is in no position to be, nor should it become, 
the  arbiter  of  religious  dogma.   Accordingly,  courts 
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should  avoid  judicially  interpreting  and  thus  deter-
mining,  either  explicitly  or  implicitly,  the  content  of 
a subjective  understanding  of  religious  requirement, 
“obligation”,  precept,  “commandment”,  custom  or 
ritual.   Secular judicial determinations of theological or  
religious disputes, or of contentious matters of religious  
doctrine, unjustiably entangle the court in the affairs of  
religion.46 

There is  a  considerable difference between law “carving out 
within itself” a place for religion (as in the  2002 lecture) and 
law not wishing to “entangle itself in the affairs of religion” (as 
in Amselem). 

In the West today no religions can or do claim priority over 
plural politics, yet in these earlier formulations of the Chief 
Justice (in her McGill address and the judgement in Chamber-
lain),  and in the writings of  certain academic commentators, 
law (often spoken of as “equality claims” or “human rights” from 
one particular perspective) can all  too easily claim a compre-
hensiveness that  places it  culturally  in a position superior to 
the role of religions.   In her judgement in  Amselem, the Chief 
Justice subscribed to a better formulation of the relationship.47

There is another reason why law should not be elevated into a 
particular kind of religion or “community”.   In the rst place, 
law and human rights are for  all citizens,  religious  and non-
religious, so the framework of both law and human rights ought 
not to be set up as  a de facto replacement religion in some 
supposed  “non-religious  secular”,  however  tempting  it  may 
be for some to view them in this way.  In the second place, as 
both the B.C. Appeal Court and the Supreme Court of Canada 
decisions  in Chamberlain noted,  religions  are  fully  within the 
public sphere.
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We  must  not  accept  any  longer  the  idea  of  a  secular  that 
is,  ipso  facto,  stripped  of  religious  inuence  and  religious 
believers.   The  “separation  of  church  and  state”  should  be 
recognized as  relating  to  a  structural  separation  between the 
jurisdictions of the state (law and politics) and religions but it 
ought  not  to  be understood as  an exclusion of  co-operation 
between state and religions.  We must be careful to keep an 
institutional and a personal analysis separate.  Thus, to hear, as 
one does frequently in politics, that a particular politician must 
keep his or her religious views out of their work as a politician 
is a category error.   Beliefs of whatever sort necessarily frame 
the  work  of  all  human  beings  in  one  way  or  another,  and 
atheist and agnostic politicians have no special privilege in this 
respect.   Of course the manner in which arguments are made 
based on beliefs has to be thought through carefully so that, in 
one’s public role, they make sense to a wide variety of citizens. 
The personal  beliefs  of  many important  politicians,  who may 
have  been strong  theists,  owed their  galvanizing  power not 
to, say, “gospel” pronouncements better left to the pulpit but 
to the ability  to speak persuasively about the common goods 
affecting all citizens.48

the nature of “dignity” and asking too much in the 
name of toleration; religious versus sexual dogma

One can accept the dignity of another person without having 
to  accept  their  beliefs.   In  fact,  to  demand  that  one  person 
accept the beliefs  of  another in  order to accord dignity is  an 
overreach that,  again,  asks  too much from society  out  of  the 
barrels of the law. 

There are beliefs  that we cannot rightly force others  to  share 
with  us.   Dogma,  in  this  sense  the  deepest  beliefs  a  person 
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might  have,  has  been  bracketed  out  of  public  education  as 
being  inappropriate  for  non-denominational  settings.   Are 
there analogies to religious dogma with respect  to other con-
tested beliefs today?  I believe there are.  There is such a thing 
as  “sexual  dogma”.   Like  religion,  we  allow  citizens  to  hold 
differing  beliefs  about  what  constitutes  valid  sexual  conduct 
and many  other  areas  that  are publicly  debated.  Citizens  are 
free to believe what they want about them and, in respectful 
ways, say as much.

Understood this way, we can see that an issue such as “same-
sex marriage”,  therefore,  lends  itself  to  treatment  as  sexual 
dogma akin to a  religious dogma unsuitable for forced public 
school (or public sphere) afrmation, thus mirroring the wider 
social position of Canadian culture.   The question of how to 
inculcate respect for citizens whether gay or straight, religious or 
non-religious must be dealt with in non-dogmatic ways whether 
that dogma is religious or sexual.

the belief and conduct distinction

In  B. (R.)49 and again in Trinity Western the court said that the 
right to hold a belief is one thing, the right to act on it in public 
another.   This needs to be applied more consistently between 
religion and sexual  orientation.  As with the insistence that a 
person accept the beliefs of another in order to accord dignity, 
the  idea  that  my  conduct  needs  to  be  shown publicly  and 
“afrmed” in a quest for “social recognition” asks too much 
of society, unduly pressures the scope of individual and group 
freedom, gives unrealistic expectations to certain other citizens, 
places unrealistic burdens upon the public sphere,  and warps 
the proper role of the law. 
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The scope of this  discussion, however,  is  being approached 
rather  strangely  at  the  moment.   It  is  sometimes  said  that 
the failure  to  accept  same-sex conduct or  the  “pro-choice” 
position on abortion, and to hold a view that same-sex sex or 
abortion  are wrong, is  an “ism” akin to racism.   Why should 
this  be?   We do not say that the rejection of the views of a 
person as to religious conduct are akin to an “ism”, so why 
should this be the case with sexual conduct  or other legally 
contestable issues?   At the moment the rise of new zealotry 
seems  able  to  dominate  public  discourse  because,  at  least 
in part,  the conceptual  categories  needed  to  analyse  the 
debates properly are badly confused.

conclusion

The  Supreme  Court  of  Canada’s  decision  in  Chamberlain, 
referred to above, in how it handled the denition of “secu-
lar” and  pluralism as  requiring  the  inclusion  of  religion  and 
religious viewpoints, is a model for the law and the rst seri-
ous consideration  of  a  non-atheistic/agnostic  (or  secularistic) 
“secular” in  Canada.   It,  and the  TWU decision, provide the 
beginning outlines of  an approach to both pluralism and the 
secular that will be superior to the preemptively non-religious 
and  atheistic/agnostic  understandings  that  preceded  them. 
The decision also correctly  describes the nature of pluralism 
as one that  encourages  a  diversity  of  beliefs  and that  resists 
the  co-option of “secular” society by totalistic conceptions of 
liberalism that exclude diversity. 

These decisions ought to lead to a reconsideration of how we 
view law and policies in relation to all public aspects of society, 
including public education.  Pluralism can be and needs to be 
re-conceptualized within existing legal norms and the Canadian 
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historical tradition, so as to foster a richer conception of diver-
sity and genuine tolerance with an appropriately communitarian 
focus.   For pluralism to be pluralism, however, it is important 
to rescue it from a pseudo liberalism that hides its  totalistic 
claims.50

The move to recognize two central versions of liberalism, one 
that is consistent with community and freedom (modus vivendi 
or  “pluralistic  liberalism”)  and  one  that  eventually  attacks 
genuine diversity (“convergence liberalism”) is  a  helpful  tool 
when dealing with claims that hide their “trump right” aspects 
under the language of diversity and equality, when they in fact 
attack  genuine  diversity  and  the  equality  of  all  citizens.   It 
could be that decisions such as TWU, Chamberlain (the appeal 
decisions), and Brockie  (the appeal decision) signal the  some-
what tentative and in some ways  inconsistent  beginnings  of 
a new era in Charter jurisprudence in Canada.   Time, other 
decisions, and a more nuanced public and academic debate in 
these areas, will tell. 
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Alex Fielding

Liberalism Unbound:
Towards a More Inclusive Public Sphere

A Response to Iain T. Benson, “Living Together with Disagreement:

 Pluralism, the Secular and the Fair Treatment of Beliefs

in Canada Today”

R

I  would  like  to  begin  by  thanking  David  Goa  and  Dittmar 
Mündel  of  the  Chester  Ronning  Centre  for  organizing  the 
excellent lecture by Iain T. Benson held on  17 February  2007 
at the Augustana Campus, University of Alberta. 

In a time where the influx of immigrants with diverse religions 
can create   conflict with the laws of the majority, this question 
of  how to  live together  in  disagreement goes  to  the  heart  of 
pluralism, the ‘common good’ and the modern liberal exercise 
in  Canada.   The  recent  debates  over  sharia tribunals,  faith-
based education, same-sex marriage, and the accommodation 
of religious marriage commissioners illustrate the difficulties in 
balancing the religious and “secular” in the public sphere.

This response will   be divided into three segments.  First, it will 
respond to Benson’s analysis  of  pluralism, liberalism, and the 
“secular”.  Second, it will advocate for a return to John Stuart 
Mill’s harm principle as a better way of reconciling competing 
claims  when  equality  rights  and  religious  freedoms  collide. 
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Third,  it  will  apply  the  harm  principle  to  the  contemporary 
issues  of  same-sex  marriage  and  the  religious  objections  of 
marriage  commissioners.   The  central  idea is  that  by  moving 
away  from the  vague,  all-encompassing  language  of  “Charter 
values”  to  the  harm  principle,  we  create  a  more  pluralistic 
public  sphere  that  gives  reasons  for  religious  and  ethnic 
minorities  to  reciprocate  such  tolerance  and  participate 
actively in civil society.

UNDERSTANDING PLURALISM AND THE “SECULAR”

Using historical  analysis  and recent  jurisprudence of freedom 
of  religion,  Benson  elucidates  four  important  principles  for 
Canada’s judiciary, public leaders, and society at large.  First, 
he exposes  the  public  dimension of  conscience  and religion, 
as was affirmed by the Supreme Court in  Big M Drug Mart in 
protecting  religious  freedom  to  “declare”,  “manifest”,  “prac-
tise”,  teach”,  and  “disseminate”.1  Second,  he  examines  the 
nature of pluralism in Canada, favouring a structural or shared 
pluralism, where group rights are affirmed along modus vivendi 
principles2 over  relativistic  or  totalistic  pluralism,  where  the 
language of individual rights and recognition invalidates moral 
positions  in  the  public  sphere.   Third,  he  explains  the  reli-
giously inclusive nature of the “secular”, both historically and 
in the recent Chamberlain decision, over the “atheistic secular” 
which  he  views  as  an  ideology  of  anti-religious  secularism 
under the illusion of neutrality.  Fourth, he contrasts the liber-
alism of convergence, where disagreements are assumed to be 
“way stations on the road to eventual agreement”, with a more 
favourable  modus  vivendi liberalism,  in  which  a  more  defer-
ential  Supreme  Court  respects  dignity  and  disagreement 
through a pluralistic public sphere.
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Religion  cannot  simply  be  confined  to  home and church,  or 
protect belief but not conduct.  To the devout adherent, reli-
gious  belief  infuses  all  aspects  of  being.   As  Benjamin Berger 
has  noted,  it  flows  from a  divine  authority  and   at  the  same 
time “asserts  the complete pervasiveness  of  this  transcendent 
principle”.3  Liberalism’s  fundamental  flaw  is  that  while  it 
tolerates different worldviews, it ultimately asserts its superior-
ity  over them.  It  fails  to recognize that  adherence to a faith 
community,  whether  it  be  religious  or  non-religious,  is  more 
than an individual choice in the rational liberal exercise; it  is 
another valid way of experiencing reality.  It is deeply tempting 
for all  of us who view the world through a liberal lens to see 
religion, like every other decision in life,  as a matter of  indi-
vidual choice.  

However, this  approach is  blind to the deeper issues at play. 
When  we  measure  an  irrational,  divine  source  of  authority 
against  objective  reason  in  the  form  of  the  rule  of  law,  the 
decision  is  an  easy  one.   This  flawed assumption means that 
the terms of the dispute are already decided before religious 
groups even get to court.  This  is  why Benson’s analysis  is  so 
important  – by failing to understand the  concepts  underlying 
the constitutional rule of law and liberalism itself, the debate is 
skewed before it even begins. 

the harm principle as a means of reconciling 
competing rights claims

After his thorough analysis of pluralism, the “secular” and the 
religiously   inclusive nature of the Canadian state, Constitution 
and  historical  antecedents,  Benson  leaves  a  critical  question 
unanswered  –  what  happens  when  rights  do  in  fact  collide? 
While  Benson’s  paradigm  seeks  to  reconcile,  rather  than   to 
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“balance”, divergent claims in the public sphere, how are we 
to  mediate  pluralism  when  religious  marriage  commissioners 
are faced with same-sex equality claims? 

To avoid the problems that arise with an unmitigated pluralism 
based  in  group  rights  or  a  “convergence  liberalism”4 in  the 
vague language of  Charter values,  I  have  argued for  a return 
to John  Stuart  Mill’s  harm  principle.   Variations  of  the  harm 
principle  have  been  affirmed  by  the  Supreme  Court  of 
Canada in  Big  M  Drug  Mart,  R  v. Labaye5 and Ross  v. New 
Brunswick  School  District  No. 15.6  In  Ross, the  Court  stated 
that an individual’s  freedom to express  one’s  religious beliefs 
“is  restricted  by  the  right  of  others  to  hold  and  to  manifest 
beliefs  and opinions of their own, and to be free from injury 
from  the  exercise  of  the  freedom  of  religion  of  others.”7 
Without  elevating  certain  civic  or  Charter values  above  all 
others  (be  they  religious  or  not),  it  allows  for  a  more  clearly 
defined  and  modest  balancing  of  competing  rights  in  the 
public sphere.  

For  example,  viewing  the  same-sex  marriage  debate  in  the 
light of   the harm principle would go a long way to pre-empt 
the valid criticisms of the courts imposing a rational consensus 
in  the  name of  Charter values.   It  would be  very  difficult  to 
demonstrate  the  tangible  harm  inflicted  on  heterosexual 
couples (past, present, and future) by extending civil marriage 
to  same-sex  couples.   This  is  especially  true  considering  the 
exemption  in  the  Civil  Marriage  Act for  religious  marriage, 
which allows officials  of  religious groups to refuse to perform 
same-sex marriages.  Indeed, despite the dire predictions, the 
advent of same-sex civil marriage has not torn apart the social 
fabric of Canadian society,  an outcome much like that of   the 
controversy surrounding the death penalty.
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While Mill’s harm principle remains a useful analytical device, 
it needs to be updated in order to avoid falling into the same 
trap  of  overbroad,  all-encompassing  Charter values.8  Our 
conceptions  of  harm,  like  any other  justification for  law,  will 
be  heavily  influenced  and  limited  by  its  cultural  context. 
Many would argue that the harm principle is  simply one step 
removed  from  the  normative  assumptions  that  underlie  the 
Charter values  approach.   Indeed,  abstract  notions  of  harm 
have  the  potential  to  justify  a  paternalistic  state,  overzealous 
judiciary  and distinctly  illiberal  approach of  legislating moral-
ity. 

However,  by  looking  at  harm  through  the  lens  of  our  con-
temporary,  rights-based democracy,  we begin to see rights  as 
the  deliberative  markers  of  harm.   When rights  collide,  they 
should be limited by their degree of infringement on the rights 
of others.  While rooted in the harm principle, this mechanism 
of reconciling competing rights claims will only legally prohibit 
harm  if  tangible  infringement  can  be  established,  with  the 
onus on the plaintiff or person seeking to limit a Charter right. 
Rights infringement should not be interpreted too broadly,  in 
the symbolic “public celebration” sense,  but  rather  along the 
principles of modus vivendi.  By doing so, it limits the scope of 
the harm principle  and avoids  its  overbroad application with 
respect  to  indirect  or  abstract  harm.   Of  course,  the  effect-
iveness  of  the  harm  principle  in  mediating  competing  rights 
claims  is  subject  to  judicial  interpretation.   That  said,  with  a 
proper  understanding  of  pluralism,  the  “secular”  and  modus 
vivendi, what emerges is a more accommodating, inclusive and 
ethically rich public sphere.
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from the courtroom to civil society to modus vivendi: 
renewing pluralism

Liberalism needs to be reclaimed. By elevating certain rights as 
Charter or civic “values” like equality, autonomy and dignity, 
it imposes a “one size fits all” societal consensus on a divided 
public.   Furthermore, it  flies in the face of liberalism’s  raison 
d'être and  the  modus  vivendi principles  that  should  guide 
a pluralistic  society.   Borrowing  heavily  from  Kant,  Hannah 
Arendt  offers  guidance  with  her  theory  of  judgement  based 
on an  “enlarged  mentality”.9  She  maintains  that  judgement 
is distinct  from provable  truth  claims  because  it  involves  the 
act  of  reflecting  on  a  matter  from the  perspective  of  others. 
Since  judgement  is  seen  as  inherently  subjective,  it  cannot 
compel others in the same way as an objective truth. 

Far  from  being  universal,  liberalism’s  exclusive  focus  on  the 
individual is a relatively recent phenomenon that is grounded 
in  the  unique  circumstances  of  the  West.   The  ultimate 
supremacy  of  the  individual  and  “secular  reason”  is  deeply 
problematic  for  Aboriginals,  ethnic  groups  in  an  increasingly 
multicultural  landscape,  and  the  millions  of  Canadians  who 
cannot  simply  relegate  their  faith  to  the  private  sphere.   But 
even  the  most  pluralistic,  accommodating  liberalism  is  not  a 
panacea.  Since the courts and the state reason from a liberal 
paradigm with its faith in rationalism, scepticism, individualism 
and objectivity, liberalism is not seen as an ideology or cultural 
system in itself,  but rather  the impartial  arbiter  of  ideological 
or cultural encounters in the public sphere.  When rights col-
lide, religion must ultimately “listen to reason.”10

Applying  Charter values  should  not  mean  relegating  “dissen-
ters” to their own private realms.  Human dignity and religious 
accommodation  are  not  mutually  exclusive.   The  impact  of 
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litigating these polarizing positions in a “winner take all” court-
room is felt by more than just some irate fundamentalists.  By 
stripping  away  religion  from  the  public  sphere,  diversity  is 
subtly  transformed into fragmentation.  When ethnic and reli-
gious  groups  are  alienated  in  an  a-religious  and  a-cultural 
public  sphere  (ironically,  in  the  name of  greater  integration), 
such groups withdraw into their own ghettoized communities. 
If there is no space in the public sphere for moderate religion, 
the result  will  be   retreat into greater extremism, stereotyping, 
and lack of understanding.  

To take a recent example from Quebec, if  Muslim girls aren’t 
allowed  to  play  soccer  while  wearing  the  hijab  for  so-called 
safety  reasons,  they  will  simply  stop  (or  be  forced  to  stop) 
playing  the  game entirely.11  If  elements  of  sharia law aren’t 
allowed  to  co-exist  in  family  law  arbitrations  and  tribunals, 
such  disputes  will  disappear  into  the  dark  corridors  of  the 
private sphere,  far  from the scrutiny,  accountability  and civic 
value  of  the  public  sphere.12  If  children  of  deeply  religious 
families  are  faced  with  a  public  school  system  that  doesn’t 
accommodate  certain  views  on  early  childhood  education, 
the  proliferation  of  home  schooling  and  private,  religious 
education could be close behind.  This would have disastrous 
consequences for the public school system, not just financially, 
but in terms of the fundamental civic lessons of understanding, 
compromise, debate and respect for difference.

Accommodation  of  difference  lies  at  the  very  core  of  civil 
society, defined by Elshtain as “the many networks, institution 
and  relationships  that  lie,  to  a  great  extent,  beyond  the 
purview  of  the  state’s  writ  in  a  pluralistic,  constitutional 
order.”13  In  a  diverse,  multicultural  polity  like  Canada,  civil 
society  creates  and  maintains  a  shared  social  fabric.   This  is 
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the  realm in which citizens grapple with divergent views, con-
flicting rights and the pragmatic realities of a modus vivendi on 
a daily basis.  Structurally speaking, civil society appears to be 
better  equipped  to  sort  out  differences  than  the  adversarial, 
winner-take-all  litigation  system.   By  developing  civic  skills 
of compromise,  stewardship,  understanding  and  debate,  civil 
society  can  play  an  educative  role  that  our  legal  system  is 
unwilling,  and  often  unable,  to  play.   Of  course,  our  courts 
should continue to intervene when harm is  inflicted or rights 
are  infringed in  the  civil  society  setting.   However,  the  legal 
system   should take a more modest approach when it reaches 
its  inherent  limits  as  to  dialogue,  compromise,  and  cross-
cultural understanding.  

This  hybrid  space  incorporating  both  public  and  private 
spheres is  fragile and could be seriously threatened if we im-
pose the rigid separation of church and state  rather than call 
for their co-operation.  Too often we create false dichotomies 
between the rule of law and the supremacy of God as opposed 
to looking at  the vast  areas  of  commonality  between  Charter 
values of dignity, equality, security and autonomy and religious 
values like grace, humility, forgiveness, and charity.  

When these worldviews do in fact collide, the debate is better 
served in the public sphere or in civil society than in the adver-
sarial courtroom.  The courts should adjudicate as a last resort 
where civil society has failed and harm is being inflicted on an 
individual.  Whether it be compelling marriage commissioners 
to officiate at same-sex marriages, ordering printing companies 
to  print  the  materials  of  gay  advocacy  groups  or  refusing  to 
accredit  education  programs  at  private  universities  who  dis-
agree  with  homosexuality,  preemptively  legislating  or  ruling 
in  the  abstract  leads  us  down  the  road  to  Gray’s  rational 
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consensus liberalism.  Let the balancing take place when rights 
actually  collide,  not  at  the  proactive,  symbolic rights  affirma-
tion stage. 

Joseph, Cardinal Bernardin14 posited three ways in which reli-
gion  plays  a  vital  public  role:  in  contributing  to  civil  society 
through religiously based institutions in education, health care, 
and family services; in direct outreach to the poorest members 
of  society;  and in  the  realm of  civic  and moral  formation as 
religion  teaches  service  to  one’s  neighbours  and  a  sense  of 
civic  stewardship.15  The  contribution  of  religious  groups  to 
public life is impossible to measure and well beyond the scope 
of  this  paper.   However,  the  civilizational  antecedents  and 
moral compass that have infused our laws, policies and institu-
tions  for  hundreds of years  are rooted in the Judeo-Christian 
moral  tradition.   Charities,  non-governmental  organizations, 
volunteer associations and community groups are heavily pop-
ulated by religious individuals  and groups.  Principles such as 
grace,  forgiveness,  charity,  and redemption that  have infused 
our common ethos are profoundly rooted in and, many would 
argue, maintained by religion.  We should be aware and un-
ashamed of that by accepting and fostering religious freedoms, 
subject only to their infringement of the rights of others.

when rights collide: same-sex marriage and
civil marriage commissioners

Viewing the same-sex marriage debate in the light of   the harm 
principle would go a long way to pre-empt the valid criticisms 
of  the  courts  imposing  a  rational  consensus  in  the  name  of 
Charter  values.   It  would  be  much  more  difficult  to  demon-
strate  the tangible  harm inflicted on heterosexual  couples  by 
extending civil  marriage  to  same-sex couples,  especially  con-
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sidering the exemption in the  Civil  Marriage Act for  religious 
marriage, which allows officials of religious groups to refuse to 
perform same-sex marriages.

Consider  the  issue  of  compelling  marriage  commissioners  to 
officiate at same-sex marriages.  Solemnization is  a provincial 
responsibility and different provinces have reacted to the Civil 
Marriage Act in  different  ways  (the Act  itself  leaves  open the 
door  as  to  ways  of  accommodating  religious  objections  to 
performing same-sex marriages).  For many same-sex activists, 
the dignity requirement of section 15 requires symbolic, public 
affirmation in  compelling  marriage  commissioners  to  officiate 
at  same-sex  marriages  irrespective  of  their  religious  beliefs. 
According to Bruce MacDougall,  accommodating the religious 
beliefs  of  marriage  commissioners  would  create  a  “religious 
veto” over the availability of a public service and run contrary 
to legal authority that protects equality based on sexual orien-
tation.16

As  Benson  correctly  notes,  pluralism  can  connote  a  kind  of 
relativistic approach as in “because we are a pluralistic society, 
such and such a moral position cannot have any public valid-
ity.”   To  put  in  the  context  of  compelling  marriage  commis-
sioners  to  perform  same-sex  marriages  against  their  religious 
views,  the  new  pluralism/tolerance  requires  public  officials 
like marriage commissioners to leave their unfavourable moral 
positions at home, or at church.  This offers a false simplicity –
our  taxpayer  dollars  fund  their  salary  and  as  a  result  they 
must do their job according to the dominant understanding of 
“tolerance” or individual rights.  However, as with so many of 
these  “conflicting  rights”  and  the  false  dualism of  law versus 
religion,  there  is  a  middle  ground which  can  offer  a  way  of 
respectfully  living  together  in  disagreement  better  than  the 
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“one size fits all” approach.  The issue here isn’t as simple as 
whether  gay  and lesbian  Canadians  should be  afforded their 
Charter rights or not.  The question is whether public affirma-
tion and celebration of same-sex marriage, in the form of pro-
actively  compelling  marriage  commissioners,  is  necessary  to 
satisfy the dignity requirement of section 15. 

First,  this  conflict  between  same-sex  couples  and  marriage 
commissioners  would likely  occur  only  in  a  fraction  of  cases 
as same-sex couples wouldn’t want to be married by someone 
who fundamentally disagrees with their way of life, especially 
considering the places  where such religious  objections  would 
be  most  prevalent.   Second,  in  those select  cases  where  this 
conflict  would  occur,  a  more  accommodating  administrative 
solution  exists.   The  provincial  government  would  have  an 
obligation  to  find  a  marriage  commissioner  who  would  be 
willing to officiate.   This  step could very well  be done subtly 
and proactively on an administrative level  to avoid the situa-
tion where marriage commissioners who have religious objec-
tions  would be asked to perform such a marriage.   Third,  all 
future marriage commissioners would be compelled to officiate 
at  same-sex  marriages,  thus  ‘grandfathering’  the  existing 
marriage  officials.   Fourth,  if  this  administrative  solution  fails 
and a  Charter challenge  arises,  then the  SCC would balance 
the dignity of  the same-sex couple under section  15 with the 
religious freedom of the marriage commissioner under section 
2(a) in a contextual, fact-specific analysis.  However, by legis-
lating in the abstract to solve a problem that will rarely, if ever, 
arise, we unnecessarily antagonize both groups.   In  doing so, 
“tolerance” becomes a vehicle for convergence which defeats 
its very purpose, namely, the accommodation of a diversity of 
worldviews.
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The tendency to cast the debate in black and white terms as 
being either  anti-religious  or  anti-gay alienates  both and cor-
rodes the social fabric of civil  society.  In the name of liberal 
“tolerance”,  “dignity”,  and  “Charter values”,  there  is  the 
potential  of  oversimplifying  the  “clash  of  all-encompassing 
normative commitments” (to use the language of Chief Justice 
McLachlin)17 leading to a stripping away of the genuine toler-
ance and pluralism that liberalism was originally conceived to 
protect.   What  is  at  stake here is  the alienation not   of  some 
fundamentalist  sects,  but  an array of religious  adherents  who 
play a critical role in civil society groups across the country.  

Indeed, a far more honest and effective means of confronting 
perceived  intolerance  is  not  to  hide  it  away  in  the  private 
realm  of  churches,  religious  schools  and  homes,  as  the  dis-
ciples  of  secularism  are  attempting  to  do,  but  to  confront 
it, debate  it  and  try  and  understand  it  under  the  scrutiny  of 
public  schools,  civil  society  institutions  and  political  debate. 
Simply  relegating  divergent  views  to  the  private  sphere  in 
the name  of  a  societal  consensus  will,  in  addition  to  stifling 
important  debates  on  questions  of  the  day,  further  fragment 
the civic fabric of Canadian society.  Scattered islands of faith 
communities (whether they be religious, non-religious, or cul-
tural  as  they all  share a sincerely-held  faith in  something)  do 
not constitute a pluralistic public sphere, but rather a way to 
live apart in disagreement, leaving all sectors of society impov-
erished.

The  realm  of  civil  society  is  precisely  where  Arendt’s  “en-
larged mentality” can flourish.  When we reflect on this matter 
from  the  perspective  of  others,  aware  of  the  profoundly 
cross-cultural  encounter  saddled  with  all  of  its  normative 
assumptions,  the  debate  is  transformed from a  rigid,  rational 
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consensus to a culture of genuine tolerance and diversity.  In 
affirming the complexity of identity and embracing the value of 
difference, we give reasons for minority groups and divergent 
religious  faiths  to  reciprocate  such  tolerance  and  participate 
actively in civil society.  History has shown that both the reli-
gious  and  non-religious  have  been,  and  can  be,  guilty  of  a 
“diminished mentality”.   The best setting in which to combat 
such  intolerance,  whether  it  be  religious  fundamentalism, 
radical secularism, or other extremist views, is  in an enlarged 
public sphere.  Our modus vivendi, or how we live together in 
disagreement, will be the central challenge for Canada’s ever-
changing, multicultural society.
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